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P-R-O-C-E-E-D-I-N-G-S1

10:55 a.m.2

CHAIRPERSON MILLER:  Good morning.3

This meeting will come to order.  This is the4

July 1, 2008 Public Meeting of the Board of5

Zoning Adjustment of the District of Columbia.6

My name is Ruthanne Miller.  I'm the7

Chairperson.  With me today to my left is Mary8

Oates Walker and Shane Dettman, Board Members.9

And Mr. Michael Turnbull will be10

joining us later on some other decisions.  And11

next to Mr. Dettman is Mr. Cliff Moy from the12

Office of Zoning, Mary Nagelhaut from the13

Office of Attorney General and Ms. Beverley14

Bailey from the Office of Zoning.15

Copies of today's meeting agenda16

are available to you and are located to my17

left in the wall bin near the door.  We do not18

take any public testimony at our meetings,19

unless the Board asks someone to come forward.20

Please, be advised that this21

proceeding is being recorded by a Court22
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Reporter and is also webcast live.1

Accordingly, we must ask you to refrain from2

any disruptive noises or actions in the3

hearing room.  Please, turn off all beepers4

and cell phones.5

Does the staff have any6

preliminary matters?7

MR. MOY:  No, Madam Chair.8

CHAIRPERSON MILLER:  Okay.  My9

understanding is that we are going to proceed10

with deliberations on Appeal No. 17769 of ANC-11

6A first and then proceed with the rest of the12

agenda as publicized.  Is that correct?13

MR. MOY:  Yes, ma'am.14

CHAIRPERSON MILLER:  Okay.  We're15

going to start with Appletree and then we'll16

take another look at the schedule just to see17

if we'll make any other changes yet.  But I18

know that is going to be our first one on the19

agenda.  Okay.  20

MR. MOY:  Good morning, Madam21

Chair and Members of the Board.  The first22
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cased for decision is Appeal No. 17769 of1

Advisory Neighborhood Commission 6A, pursuant2

to 11 DCMR 3100 and 3101 from a decision of3

the Zoning Administrator, granting zoning and4

environmental disciplines contained in5

building plan review status tracking number6

3758 A, as in alpha, 2006, allowing a public7

charter school (Appletree) in the R-4 District8

at premises 138 12 th Street, N.E., that's in9

Square 988, Lot 820.10

On June 3, 2008, the Board11

completed public testimony, closed the record12

and scheduled its decision on July the 1st.13

The Board did not request any additional14

information, because the record was full and15

complete.  The Board is to act on the merits16

of the appeal.  And on that note, staff17

completes its briefing, Madam Chair.18

CHAIRPERSON MILLER:  Thank you,19

Mr. Moy.  In this case, the appellant filed an20

appeal challenging DCRA's issuance of the21

building permit that was granted to Appletree.22
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And I think at the hearing we spent a lot of1

time trying to determine exactly what was the2

nature of the appeal.3

In our Exhibit 20, they list4

several statements that were concerns.  And5

then there is a statement of the applicant6

also that seems to narrow the issues down to7

two, as I understand it.  One was that the8

building permit was issued in error, because9

it was prior to the completion of10

environmental and zoning reviews.11

And then I see the other error as12

being that the Zoning Administrator should13

have applied the new text amendment that the14

Zoning Commission had passed after the BZA had15

issued its order in this case.16

And I think DCRA actually17

addressed very well the arguments of when18

rights vest and which regulations apply.  And19

they brought our attention to 3202.6, which I20

think is a key regulation in this case.21

So just briefly, the basic22
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chronology here was that the Zoning Commission1

passed a text amendment.  I believe it was2

06/06 and the Zoning Administrator granted a3

building permit to Appletree's Charter School4

under that text amendment.5

And then Appletree then appealed6

to the BZA for the denial of Appletree's7

application for the building permit and the8

Board reversed finding that the Zoning9

Commission's text didn't apply to Appletree,10

that there was an oversight or whatever in the11

promulgation of that text amendment.12

And basically, in this case, then13

after the BZA order, it became effective --14

well, it was issued July 25 th and became15

effective around August 8th.  And then the16

Zoning Commission amended the text again to17

clarify the regulation, so that it would apply18

to Appletree's situation.19

However, that was done on20

September 14th.  And so then, in this case,21

the Zoning Administrator ruled that the new22
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text did not apply to Appletree citing or1

relying on 3202.6.  And 3202.6 provides that2

applications for building permits authorized3

by Board orders may be processed in accordance4

with Zoning Regs in effect on the date the5

orders are promulgated.6

So when the BZA order was7

promulgated, the new text amendment was not in8

effect.9

Okay.  So basically, we spent a10

lot of time at the hearing on the first issue11

that the building permit was issued in error.12

And basically, we were seeking to determine13

what was the zoning error alleged or what was14

the zoning decision.  And in my understanding,15

based on extensive testimony from Mr. LeGrant,16

the Zoning Administrator, that the Zoning17

Administrator doesn't issue the building18

permit.19

The Zoning Administrator doesn't20

make the final decision on the issuance of the21

building permit.  The Zoning Administrator22
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only makes decisions related to the Zoning1

Regulations.  And there was no error that was2

alleged of a violation of a Zoning Regulation3

in this case.4

And then the second issue, I5

briefly touched upon related to 3202.6, based6

on the chronology here, the Zoning7

Administrator applied the law in effect at the8

time of the BZA order that was issued and,9

therefore, I don't believe there was an error10

there as well.11

Do others want to comment on this?12

Are you in agreement with that analysis?13

Anything else you want to add?14

MEMBER DETTMAN:  Madam Chair, just15

for the record, I'm in complete agreement with16

your analysis, especially with respect to17

3202.6.  I think that Mr. Taylor's and Mr.18

LeGrant's testimony during their direct was19

pretty insightful for me in terms of the20

process the ZA went through in considering the21

date of the building permit application, in22
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light of the promulgation of the BZA order,1

his re-review of the application in light of2

the two zoning orders -- Zoning Commission3

text amendments and his decision that 3202.64

is the governing provision and that he decided5

-- that he recognized the flexibility that he6

had in deciding whether or not it's the7

regulations, the old regulations or the new8

regulations and recognized his flexibility and9

decided that the old regulations were the ones10

that he was going to use in order to review11

the building permit application.12

CHAIRPERSON MILLER:  Right.  And I13

think he even recognized that the permit was14

issued in error, but it wasn't his decision.15

And it wasn't a zoning error.16

I also want to just cite 3100.217

for the authority of the Board only hearing18

matters on appeal where it is alleged that19

there is an error in the administration and20

enforcement of the Zoning Regulations.21

3100.2, "The Board, pursuant to22
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the Zoning Act, shall also hear and decide1

appeals where it is alleged by the appellant2

that there is error in any order, requirement,3

decision, determination or refusal made by any4

administrative officer or body, including the5

Mayor, in the administration or enforcement of6

the Zoning Regulations."7

So we did spend a lot of time on8

that and I thought the crux of the appeal,9

basically, went to that issuance of the order.10

And I was almost inclined just to dismiss for11

lack of jurisdiction, but then I noted in the12

statement of the applicant the, they call it13

applicant, but it's really appellant, argument14

about applying the new law.15

So for that reason, I think that16

we needed to address that and decide it.17

Anything else?  Okay.  Okay.  Then I would18

move to deny Appeal No. 17769 of Advisory19

Neighborhood Commission 6A.  And do I have a20

second?21

MEMBER DETTMAN:  Second.22
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CHAIRPERSON MILLER:  Further1

deliberation?  All those in favor say aye.2

ALL:  Aye.3

CHAIRPERSON MILLER:  All those4

opposed?  All those abstaining?  And would you5

call the vote, please?6

MR. MOY:  Yes, Madam Chair.  Staff7

would record the vote as 3-0-1.  This is on8

the motion of the Chair, Ms. Miller, to deny9

the appeal, seconded by Mr.Dettman.  Also in10

support of the motion, Ms. Walker.  We have11

Mr. Loud not present, not voting.  Finally,12

the Board also has the submittal of Mr.13

Etherly, who also participated on this case,14

and his absentee vote is to deny the appeal,15

as well, which would give a final vote of 4-0-16

1.17

Just very quickly, Madam Chair,18

for the record, Mr. Etherly writes in his19

comments that "I credit very strongly the ZA's20

testimony outlining his analysis of the21

underlying question and find no error."22
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Again, the vote is 4-0-1.1

CHAIRPERSON MILLER:  Thank you.2

We recognize some faces in the audience and3

what we think we're going to do is just4

rearrange the schedule in a minor way, so that5

we can address the cases for which some people6

are here earlier rather than later.7

So who we would like to hear next8

or decide next is Application No. 17778 of9

Lorraine Purnell.  And I would also like to10

take the opportunity to introduce and say for11

the record that Michael Turnbull from the12

Zoning Commission has joined us now for this13

decision.14

MR. MOY:  Okay.  With that, Madam15

Chair, then the next case for decision is16

Application No. 17778 of Lorraine Purnell,17

pursuant to 11 DCMR 3103.2, for a variance18

from floor area ratio requirements under19

section 402, and pursuant to 11 DCMR 3104.1.20

This is for a special exception under section21

223 to construct a garage serving a one-family22
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row dwelling not meeting the lot occupancy1

under section 403 requirements in the R-5-A2

District at premises 222 Emerson Street, N.W.3

This is in Square 3323, Lot 12.4

On June 10, 2008, the Board5

completed public testimony, closed the record6

and scheduled its decision on July 1st.  The7

Board requested information to supplement the8

record from the applicant and any responses9

from parties and Office of Planning and the10

ANC.11

The applicant did make a filing12

and that is identified in your case folders as13

Exhibit No. 26, dated June 20th.  The Board is14

also in receipt of filing, of a supplemental15

report from the Office of Planning, dated June16

27, 2008, and that document is identified as17

Exhibit 27.18

The Board is to act on the merits19

of the variance and special exception relief.20

And that completes the staff's briefing, Madam21

Chair.22
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CHAIRPERSON MILLER:  Thank you1

very much.  If Board Members may recall, the2

Office of Planning originally supported the3

special exception relief in this case, but4

opposed variance relief on grounds that the5

applicant hadn't addressed the variance test.6

And in this case, it seems that7

the applicant still hasn't addressed the8

variance test, even though the applicant9

submitted a revision of plans that did not10

quite obviate the need for relief from the FAR11

requirements.12

In order to get variance relief,13

there is a specific three prong test that we14

went over with the applicant at the hearing15

that is set forth in the statute, it's set16

forth in the regulations and it's addressed in17

various many decisions from the Court of18

Appeals.19

Basically, the applicant needs to20

show that the property is exceptional, either21

it's exceptionally narrow, shallow or shape of22
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the property at the time of the original1

adoption of the regulations or that it's2

exceptional by reason of topographical3

conditions or other extraordinary or4

exceptional situation or condition for5

specific piece of property.6

And that this exceptional7

condition gives rise to practical difficulties8

in complying with the regulation.  And that9

there would be -- that the strict application10

of a regulation would result in peculiar and11

exceptional practical difficulties to or12

exceptional and undue hardship upon the owner13

of such property.14

And then if we find those two15

prongs are met, then we look to see whether16

relief could be granted without substantial17

detriment to the public good and without18

substantially impairing the intent, purpose19

and integrity of the Zone Plan.20

Originally, also in Office of21

Planning's report and at the hearing, they22
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said that they didn't see an exceptional1

condition here, that this property was similar2

to other properties on the northern portion of3

the square.4

And then if you can't meet the5

first prong, then you can't meet the second6

prong really, because that goes to practical7

difficulties arising out of an exceptional8

condition.  So if you haven't made the case9

for an exceptional condition, you just can't10

get variance relief.11

So we had a pretty extensive12

discussion at the hearing as to options even13

that the applicant should look into to comply14

with the FAR requirements.  And we left the15

record open for the applicant to revise plans16

and to work with the Office of Planning to try17

to come into compliance with the FAR or else18

if the applicant could not come into19

compliance, then to address the tests and we20

would consider them.21

So basically, what has happened,22
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as I see it, is that actually, you know, the1

applicant did revise plans and did reduce the2

noncompliance, but there still is some3

noncompliance and did not address the variance4

test in order to get relief from that.5

I also want to note that there was6

a neighbor who testified, a Robin Richardson,7

who -- and my recollection is that they were8

opposed to the building if it didn't comply9

with the FAR requirements.  But I thought that10

if it was revised to comply, that there wasn't11

opposition.12

I just want to make -- oh, there13

wasn't an ANC report on this.  And I just want14

to make one more comment.  It's my15

understanding that if the variance relief16

can't be met, then the special exception17

relief can't be granted, because, first of18

all, I think it would be contrary to the19

intent of the Zoning Regulations to grant20

special exception relief when a variance21

relief is required.  And the garage couldn't22
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be built if you can't get the variance.1

So do you all have comments on2

this?3

COMMISSIONER TURNBULL:  Madam4

Chair, I would agree with your comments.  And5

I think you are right, I think we spent a lot6

of time during the hearing examining options7

and possibilities to get this into compliance.8

And I think there are still ways it can be9

done, but you are right, strictly looking at10

what we have before us, it does not meet the11

variance test.12

MEMBER DETTMAN:  I'm also in13

agreement with you, Madam Chair.  Just looking14

quickly at DCOP's supplemental report, which15

states that they are sort of consistent with16

their previous position on the variance relief17

and that they are not going to -- they can't18

recommend approval for the FAR relief and19

looking at the amended plans that the20

applicant submitted, I commend the applicant21

for making the modifications that he did.22
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Specifically, the stair.  The1

stair was located inside the garage.  We made2

a suggestion that it be moved outside of the3

garage, so it wouldn't count towards FAR, that4

was done.  However, OP was very clear in5

suggesting that the garage go to 20 feet in6

depth, and you would come into your --7

compliance with the FAR.8

Looking at the plans, it shows a9

garage now with a depth of 21 feet 4 inches.10

And also, I'll sort of just direct your11

attention to the width of the wall that the12

applicant has shown is 8 inches.  And so with13

OP's suggestion of 20 feet and I thought the14

applicant started to make a very good15

observation that DCRA may not approve a16

building permit application, because of the 917

X 19 required parking space size.18

And so I started to look at that a19

little bit, but with DCOP's suggestion of 2020

feet, I still think that you can do that and21

get your building permit.  I think you could22
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have your 19 feet depth with your 8 inch walls1

front and back that puts you at 20 feet 42

inches and puts you in compliance with your3

FAR.  So I'm absolutely in agreement with you.4

CHAIRPERSON MILLER:  Okay.5

Anything else?  Okay.  Then I would move6

denial of Application No. 17778 of Lorraine7

Purnell, pursuant to 11 DCMR section 3103.2,8

for a variance from the floor area ratio9

requirements under section 402, and pursuant10

to 11 DCMR section 3104.1, special exception11

under 223, to construct a garage serving a12

one-family row dwelling not meeting the lot13

occupancy of section 403 requirements in an R-14

5-A District at premises 222 Emerson Street,15

N.W.16

COMMISSIONER TURNBULL:  Second.17

CHAIRPERSON MILLER:  Further18

deliberation?  All those in favor say aye.19

ALL:  Aye.20

CHAIRPERSON MILLER:  All those21

opposed?  All those abstaining?  And would you22
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call the vote, please?1

MR. MOY:  Yes, Madam Chair.  The2

staff would record the vote as 3-0-2.  This is3

on the motion of the Chair, Ms. Miller, to4

deny the application, seconded by Mr.5

Turnbull.  Also in support of the motion, Mr.6

Dettman.  We have Ms. Walker not participating7

on the case and Mr. Loud not present, not8

voting.  Again, the vote is 3-0-2 to deny.9

I believe the next case for10

decision, Madam Chair, is 17780.11

CHAIRPERSON MILLER:  Yes, yes,12

that's what we would like to do next.13

MR. MOY:  Perfect.  Application14

No. 17780 of Benco Center, LLC, pursuant to 1115

DCMR 3103.2 and 3104.1, for a variance from16

the parking requirements under subsection17

2101.1 and a special exception to locate18

required parking spaces on an adjacent lot19

under subsection 2116.5, serving a group of20

existing retail businesses in the C-3-A21

District.  This is at premises 4510 through22
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4529 Benning Road, S.E., Square 5346, Lot 11.1

Staff notes for the Board that at2

the public hearing on June 17th, the applicant3

amended the application for special exception4

relief under section 352 and 214 of the Zoning5

Regulations.  However, the applicant's post-6

hearing filing identified as Exhibit 35 states7

a request for zoning relief from sections 21088

and 2117 of the Zoning Regulations.9

On June 17, 2008, the Board10

completed public testimony, closed the record11

and scheduled its decision on July 1st.  The12

Board requested additional information from13

the applicant to supplement the record.  The14

applicant made that filing on -- with a15

document dated June 25th and is identified in16

your case folders as Exhibit 35.17

Staff also notes for the Board18

that the record also contains a DDOT report19

which is dated June 16, 2008, but the Board20

received that document June 19th, well after21

the Public Hearing date.  And that's22
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identified as Exhibit 34.1

Staff is to act on the merits of2

the variance and special exception relief.3

And that completes the staff's briefing, Madam4

Chair.5

CHAIRPERSON MILLER:  Thank you,6

Mr. Moy.  The Board, you know, has gone over7

all the documents in preparation for decision8

making on this case.  And I believe it is of9

the opinion that this case is not ready yet10

for decision, that we have a few more11

questions or issues that we would like the12

applicant to address.  And we are going to13

discuss them today and then also, I see that14

the attorney is here and so we would probably,15

you know, invite you up afterwards to just16

discuss schedule and any other issues like17

that.18

But a couple of things concerned19

us that you raised here today, but not20

necessarily to decide.  Number one, and we're21

all going to touch on different issues, I22
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think, but 2117.12 is the regulation that goes1

to the screening requirement for a wall or by2

trees.  Let me read it specifically.3

It says "The open parking spaces4

shall be screened from all contiguous5

residential property located in R-1, R-2, R-3,6

R-4, R-5A or SP District by a solid brick or7

stone wall at least 12 inches thick and 428

inches high or by evergreen hedges or9

evergreen growing trees that are thickly10

planted and maintained and that are at least11

42 inches in height when planted."12

And the applicant has asked for13

relief on this.  And it looks to me that if14

the applicant is seeking relief, then it looks15

like it should be in the form of a variance,16

because I don't see any provision and the17

applicant hasn't cited one yet that says that18

we can waive this provision.19

And I think it's a very important20

provision and that's why it's articulated the21

way it is.  It's very important to the22
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character of the neighborhood that there be a1

buffer between a parking lot and residential2

area.3

So I think that, well, number one,4

you know, if they are serious about relief5

here, that they might need to seek a variance.6

And number two, though, I think the Board7

still is not convinced that that -- that it8

can't be done and it seems like such an9

important element that we would like the10

applicant to take a second look and see if11

that can be done.12

Do others want to comment on this13

particular issue before we go into any other14

ones?  I think the screening is an important15

issue.16

MEMBER DETTMAN:  Just one comment,17

Madam Chair, and maybe for the benefit of the18

applicants, you know, we sort of could start19

to articulate what sort of options might be20

available.  I think you had mentioned two of21

them already.  One is to modify the plans.22
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Take a look, see if the necessary screening1

along the east and northern section of east2

and northern boundaries of the lot can be3

accommodated, the necessary amount of4

screening, I think it's 5 -- no, it's not 55

percent.  It's just evergreen or a wall6

screening.7

I think you had mentioned the8

other one is that they could -- if it couldn't9

be accommodated, they could seek a variance,10

because they couldn't accommodate the11

necessary screening.  But I actually think12

there might be another alternative.  And if,13

in fact, they are going to explore the idea of14

applying for a variance, it would just be a15

different type of variance, because it looks16

like we have a 60 foot wide lot, given the17

required 20 foot drive aisle, the 19 feet on18

both sides for the parking spaces, it's tight.19

I recognize it's tight.  But in20

order to free up some space, I think a21

variance could be sought under 2115 for size22
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of the parking spaces.  And that possibly1

along the eastern side of this lot, the spaces2

that are along the eastern boundary could be3

designated as compact parking spaces, which4

puts them at 16 feet in depth instead of 195

feet.6

So I just thought I would put that7

in the record for maybe an option that could8

be explored.9

CHAIRPERSON MILLER:  What's the10

provision that you were referring to with11

respect to the compact cars?12

MEMBER DETTMAN:  2115 is the13

section, size of parking spaces.14

Specifically, it would be 2115.2 "Any15

accessory parking area or accessory garage16

containing 25 or more required parking spaces17

may designate up to 40 percent of the parking18

spaces for compact cars."19

2115.3 goes on to describe what20

the size of the compact space is.21

CHAIRPERSON MILLER:  So they22
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wouldn't need a variance?1

MEMBER DETTMAN:  Well, I can't2

recall off the top of my head how many spaces3

are in this lot, but it's not 25.  And so that4

would be the variance.5

CHAIRPERSON MILLER:  I see.6

MEMBER DETTMAN:  They are7

providing less than 25; however, they would8

like to designate a portion of their spaces to9

be compact cars.10

CHAIRPERSON MILLER:  I see.  Okay.11

Okay.  So there are options.  Okay.  Any other12

comments about the screening?13

MEMBER WALKER:  Madam Chair, I had14

one concern upon reviewing the plans for the15

accessory lot.  We -- the plans that we have16

show what the intention is with respect to the17

part of the lot that borders Benning Road, the18

southern part of the lot.  But indeed, the19

property line, according to the plat, extends20

way beyond the area that is addressed in the21

plan to the north.22
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And I am particularly concerned1

about the impact of this accessory lot on2

neighboring properties, especially given that3

the adjacent property is zoned residential.4

And so I would like for the -- if it is the5

case that the applicant is going to submit6

revised plans, that those plans address the7

front portion of the lot in terms of any8

improvements that will be made to the back9

part of the lot and any screening that will be10

included to protect the neighbors to the east.11

CHAIRPERSON MILLER:  Okay.  I12

think that covers our screening concerns.  Do13

you have another one, Mr. Turnbull?14

COMMISSIONER TURNBULL:  I just15

wanted to concur with Ms. Walker.  I think16

that when we first were presented with this,17

the most obvious residential unit was the18

building immediately adjacent to the parking19

lot.  But if you look at Exhibit 2 and 3 on20

the OP report, you clearly see that there are21

other residential units in the immediate22
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vicinity, which have not been screened from1

the parking.2

And this is a very unusual3

situation in that the applicant is only asking4

for a part of his property become an accessory5

parking lot.  The rest of it simply remains6

unimproved.  So that the people across the7

street or over by 46th Street are still8

looking at a parking lot that is not screened.9

So I think in the spirit of the10

regulations, that -- I think Ms. Walker is11

absolutely right, it should be screened.12

My only other comment would be13

that getting back to the original relief under14

2117, if the applicant is going for any kind15

of a variance, that he has to clearly show16

why, for instance, a 12 inch wall could not17

fit within the space that he has in his18

boundaries.19

CHAIRPERSON MILLER:  Okay.  I want20

to bring up another issue and that is that,21

you know, we just got this memorandum from22
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DDOT, Exhibit 34, and the applicant didn't1

have a chance to respond to that.  One of the2

recommendations DDOT makes is, I believe, for3

bike racks.  "Provide 10 off-street secured4

bicycle racks on the property." 5

So that should be reflected in the6

revised plans or the applicant should address7

why that's not a good recommendation or8

whatever.  They also -- and, you know, we9

don't have DDOT here to inquire further about10

any of these recommendations.11

They also recommend a12

Transportation Management Plan and I think it13

would be good for the applicant just to14

comment on that.  It's the first time I have15

seen that type of recommendation, I think, in16

this type of setting.  So it's hard for me to17

put my arms around that recommendation.  But18

I would like the applicant to either provide19

one, if they think it's a good idea, or20

comment why, you know, that might not be21

appropriate for this lot or whatever.22
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Okay.  Any other comments on the1

traffic or on the DDOT report?  Okay.  Another2

issue that I spotted is lighting.  We often3

have plans that reflect lighting and I don't4

know whether there is going to be any lighting5

on these parking lots or not.  I don't think6

that it's necessarily required, but if7

lighting is provided, then there are8

regulations that -- or at least there is one9

regulation that goes to it.10

I think it's 2117.13 "Any lighting11

used to illuminate open parking spaces shall12

be so arranged that all direct rays or13

lighting are confined to the surface of the14

paved area devoted to parking."15

So anyway, when there is lighting16

or if there is going to be lighting it's17

supposed to be reflected on the plans, so we18

can see what it is.  And then that can be19

indicated how they are arranged.20

Let's see, oh, with respect to21

DDOT, the applicant had made a request that22
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there be -- that the order reflect flexibility1

to arrange parking spaces in accordance with2

any recommendations by DDOT.  And it's not3

clear to me whether that would be forthcoming4

now or whether the fact that we have this5

memorandum means that's all the comments that6

DDOT is going to be making on this.7

So I would seek a clarification8

whether the applicant is still seeking that9

flexibility.  Mr. Turnbull, I thought that you10

also had an interest in a little more detailed11

plans that showed elevations or something to12

that effect?13

COMMISSIONER TURNBULL:  Oh, I was14

thinking -- now, you are correct, Madam Chair.15

I think that what we need to see for any16

indication of a wall or a fence material on17

the southern edge near the adjacent -- the18

residential building, I think it would be19

appropriate for us to actually see a rendering20

or a drawing, a sketch of what that wall is21

going to be like for the record.22
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CHAIRPERSON MILLER:  Right.  We1

usually get that in the record as well, yeah.2

COMMISSIONER TURNBULL:  Right.3

CHAIRPERSON MILLER:  Okay.  Okay.4

Is there anything else?  Okay.  Then I know5

that the applicant is here and Ms. Roddy, the6

attorney, is here.  I just want to invite you7

to the table for a minute and we want to see--8

discuss schedule and also if you have any9

questions about what we have just said.  And10

why don't you start with introducing yourself11

for the record, please?12

MS. RODDY:  Hi, Christine Roddy13

with Pillsbury Winthrop Shaw Pittman.  And14

with me is Chris LoPiano, the applicant.15

CHAIRPERSON MILLER:  Schedule-16

wise, we have one more decision meeting before17

the August break.  I believe that is July18

29th.  And we wanted to know if you, you know,19

could meet the deadline of providing the20

information to us, I don't know, a few days21

ahead, the Thursday before or something, so22
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that we could decide it then?  Otherwise, it1

would not be decided until September.  But if2

you need the extra time, you know, it's no3

problem for us, but we would fit you on the4

agenda if you could do it within that time5

frame.6

MS. RODDY:  We can submit it that,7

I think you said, Thursday before that8

meeting.9

CHAIRPERSON MILLER:  Does that10

sound right, Mr. Moy?11

MR. MOY:  Yes.  But could I -- if12

it's preferable, if I had a choice, if the13

applicant could submit it that Wednesday,14

which would be July 23rd, but if it causes too15

much angst, I can take that Thursday.16

MS. RODDY:  The 23rd is fine.17

MR. MOY:  Thank you.18

CHAIRPERSON MILLER:  Yeah, we may19

have some angst here, because we're trying to20

get a lot of decisions decided before the21

August recess.  So okay.  And do you have any22
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questions?  Okay.  1

MS. RODDY:  You know, I'm sorry, I2

did have one question regarding Ms. Walker's3

comment regarding the front of the lot.  You4

asked for screening and as I understand it,5

it's the northern part of the lot in terms of6

the residential property or north of the lot?7

Were you seeking any sort of screening on the8

south portion of the lot?9

MEMBER WALKER:  Well, the plans10

that were submitted don't indicate what the11

applicant's plans are with respect to the12

northern side of the lot at all.  And so, you13

know, because the record is really silent14

about that, I'm interested in seeing what15

improvements will be made to the back part of16

the lot and what screening, if any, is17

planned.18

MS. RODDY:  Thank you.  We'll19

address the northern portion of that lot.20

CHAIRPERSON MILLER:  Okay.21

Anything else?  All right.  Thank you very22
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much.1

MR. MOY:  Madam Chair, are we back2

to the top of the order?3

CHAIRPERSON MILLER:  Yes, I4

believe so.5

MR. MOY:  Okay.  6

CHAIRPERSON MILLER:  Um-hum.7

MR. MOY:  Well, in that case then,8

the next case for decision is Application No.9

17736 of District-Properties.com, LLC,10

pursuant to 11 DCMR 3103.2, for a variance11

from the rear yard requirements under section12

404 to allow the construction of a new one-13

family row dwelling in the R-5-B District at14

premises 1961 H Street, N.E., Square 4506, Lot15

163.16

Staff notes for the Board that the17

applicant amended the public notice that the18

applicants withdrew variance relief from19

section 402, and added relief from the side20

yard section 405, and parking section 210121

requirements.22
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On May 27, 2008, the Board1

completed public testimony, closed the record2

and scheduled this decision on July 1st. The3

Board requested additional information to4

supplement the record.  The applicant made his5

filing and it is in your case folders6

identified as Exhibit 24 dated June 11, 2008.7

There was no response from any of8

the parties or Office of Planning.  The Board9

is to act on the merits of the multiple10

variance relief.  And that completes the11

staff's briefing, Madam Chair.12

CHAIRPERSON MILLER:  Thank you.13

In this case, the applicant is seeking to14

construct a semi-detached three story house15

that would share a party wall with 1959 H16

Street, with a 3 foot side yard from 21 st17

Street.  And this also is a variance and the18

same variance test applies here as what was19

discussed in an earlier case, but I will, you20

know, again flag it.21

It's a variance test that is22
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grounded in our regulations and in the Zoning1

Act and addressed in Court of Appeals2

decisions.  The first prong is that there3

needs to be an exceptional condition for the4

piece of property.  And that a practical5

difficulty in complying with the regulation6

has to arise out of that exceptional condition7

to create a peculiar and exceptional practical8

difficulty on the owner of the property.9

And then for us to grant relief,10

if those two prongs are met, we need to11

determine that granting the relief would not12

cause substantial detriment to the public good13

or substantially impair the intent, purpose14

and integrity of the Zone Plan.15

So in this case, the applicant did16

address the variance test, I believe.  And17

starting with the exceptional condition, it is18

apparent that this is a very irregular-shaped,19

if not odd, lot.  It narrows to a point in the20

rear and I'm going to let others kind of get21

more into the details of that.  But I don't22
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think there's a question that it's1

exceptional, exceptionally small also.2

And that it does give rise to a3

practical difficulty in complying with the4

Zoning Regulations.5

Office of Planning, I believe,6

said that it was unbuildable if the side yard7

and rear yard relief were not granted.  And we8

can discuss whether we agree with that, but it9

certainly does create difficulties in building10

on it, I think.11

And then with respect to the12

parking, DDOT indicated they wouldn't give the13

applicant a curb cut and so there was no room14

for a parking space on this property.15

I also want to note that -- when16

we look at the substantial detriment, it's the17

third prong, and one of the adverse impacts we18

heard about at the hearing was from the owners19

of 1959 H Street.  They testified against it20

and I think they were the ones that were21

granted party status in this case.22
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They had at-risk windows, so they1

were going to lose their windows, but at-risk2

means that it's allowed under the Zoning3

Regulations for the windows to be blocked.4

And they also were going to lose their5

compressor, which I think was not on their6

property.7

Before I turn to others, I want to8

say that I think it's the third prong that I9

think concerns me, particularly with respect10

to a 3 foot side yard on 21st Street.  Office11

of Planning testified that the other houses12

that fronted 21st Street were setback more13

than 10 feet, probably at least 15 feet, so14

this would be way out of character and would15

encroach very closely onto the sidewalk.16

We also looked at the facade of17

the side of this house, because it is fronting18

on a street and that also seemed to be quite19

out of character with the other houses.  I20

think I want to turn this over now to others21

for comments on these tests.22
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MEMBER WALKER:  Madam Chair, I too1

am concerned about the proposed structure2

being out of character with the other3

structures in the block.  I will note that all4

of the other structures are two stories tall5

and this particular proposal is for a6

structure that is three stories tall.7

And while the structure can be8

built to three stories as a matter-of-right,9

it is still extremely inconsistent with the10

other homes on the block.11

MEMBER DETTMAN:  Madam Chair, I12

also have some concerns in terms of what kind13

of impact this building would have on the14

public good with respect to the third prong of15

the test.  I'll just speak to the presence of16

the building restriction line.17

At the hearing, I think we had18

asked DCOP where the existing house is along19

H Street, I believe, to the west, where those20

buildings fall in relation to the building21

restriction line.  And I think where DCOP22
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ultimately ended up is they said that the1

buildings are at the restriction line, which2

would mean that the porches of those houses3

are built in advance of that restriction line.4

And though we did ask OP to5

confirm that, but unfortunately we didn't6

receive that confirmation.  However, just7

looking at using the plat that was put into8

the record as well at Exhibit 19, which is9

DCOP's report, it appears to me that the10

buildings, the existing buildings along H11

Street are actually, including their porch,12

are built behind the building restriction13

line.14

And as you can see in the plans15

that are in the record, this proposal calls16

for the porch being in advance of the building17

restriction line.  And so that sort of raises18

some concerns for me in two areas.  One is the19

impacts, the adverse impacts that that will20

have to the neighboring property to the east.21

And secondly, the impact that will have on22
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views along H Street as well as views along1

21st Street.2

CHAIRPERSON MILLER:  I think in3

all fairness to the applicant, I think he may4

have said he would take off the porch if he5

needed to, but that's not what is before us.6

But I think also if he did take off the porch7

again, we have -- it's still out of character8

with all of the other houses.  I think you9

have this massing coming up next to porches.10

COMMISSIONER TURNBULL:  I would11

concur, Madam Chair.  I think Mr. Dettman12

raises a very good point.  It's that if --13

even if you would knock off the porch and the14

house is up to where the other porches are,15

you've got a significant change in the rhythm16

of the street.  And architecturally, I think17

it's totally out of character.18

So I would agree.  I mean, that19

prong of the test is really not met.  And I20

really think that I struggled with that one,21

with that being so much out of character,22
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that's a problem for me.1

CHAIRPERSON MILLER:  I mean, it's2

basically substantial detriment to the public3

on both sides of the street on 21 st Street4

where it comes over the building restriction5

line and then on -- no, on H Street.  And then6

on 21st Street where you have the side going7

up to the sidewalk, almost 3 feet away, I8

think that's bad.  And then as Ms. Walker was9

saying and then the height is out of -- so the10

whole building is really inconsistent in a11

very negative way.12

I mean, not just inconsistent or13

different design, I mean, it's very negative14

with views.15

COMMISSIONER TURNBULL:  Well, I16

would also add that although OP never got back17

to us, I almost think it's the burden is on18

the applicant to bring that information and19

say look, the plans that I have drawn are20

consistent with the neighborhood.  I'm meeting21

all these conditions.  So I really think the22
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burden lies upon the applicant to bring that1

information to us and to tell us that he is2

complying with that.3

CHAIRPERSON MILLER:  I do think4

also though that the front page of the Office5

of Planning report seems pretty clear that6

this project sticks way out in comparison to7

the other projects, if I'm reading it8

correctly.9

And then there is a question I10

guess I was wondering if you want to comment11

on Office of Planning's concern that if we12

were to deny this application or without13

variance relief, that the property would be14

unbuildable.  Do you think that that is the15

case?16

MEMBER DETTMAN:  Well, I think17

that I don't know if it's totally unbuildable.18

I guess it would be that considering if other19

things were brought into line, how far back --20

obviously, he is not going to meet a side yard21

limit of 10 or 12 or 15 feet.  But he could22
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give more than the 3 feet.  It would be a1

smaller, more compact house, but I think2

architecturally it would be feasible.  It's a3

little more creative how to do it, but I think4

with some design effort, a structure could be5

built there.6

CHAIRPERSON MILLER:  Okay.  So7

we're not convinced that it's --8

MEMBER DETTMAN:  He still may need9

some relief for the side yard variance.10

CHAIRPERSON MILLER:  Okay.  Well,11

what we have before us, it is somewhat of a12

confluence of ways in which it is totally13

inconsistent and impairs the public good.  You14

know, it's rare that we deny a variance15

request like this that they can't build the16

house at all, you know.  But I was looking at17

case law on this and I just want to cite a18

Court of Appeals' decision on which it upheld19

the BZA for denying an area variance for20

somewhat similar reasons.21

I think it's called Roumel v. DC22
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BZA, and it's a 1980 case in which the1

applicant sought a variance and the Board2

denied it, because they found that it would3

have produced overcrowding.  And that that4

overcrowding was upheld as a substantial5

detriment to the public good and impairment of6

the Zone Plans.7

So I think that this case is8

pretty similar to that.  And I think they are9

trying to crowd in a building here and it's10

out of sync in all those different ways.11

Any other comments on this12

application?13

MEMBER DETTMAN:  Just in addition14

to the four or five things that we're sort of15

using to establish that there could be some16

adverse impact to public good, I believe that17

OP had requested the applicant to go back and18

sort of address the eastern elevation of the19

building, too.  I think there were two windows20

and the applicant submitted Exhibit No. 2421

that shows some pictures of some end units in22
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the neighborhood to show that their project is1

similar to what currently exists.2

And I tend to disagree with that.3

I think the pictures that they submitted into4

the record show that -- these instances where5

there are an end unit, there is a larger6

setback, side yard setback from the sidewalk7

as well as the placement of the windows is8

consistent.9

Where if you look at the plans10

that are currently in the record, not only do11

we only have a 2 foot setback from the12

sidewalk, but the windows are a little bit13

random.14

And finally, I would just like to15

concur with Mr. Turnbull's comments about the16

architecture and whether it would be17

buildable.  And I think that this site can be18

built upon.  I think it would be a smaller19

house, but I think the porch could be brought20

back to be consistent with what exists.  And21

you know, it would just be a smaller house.22
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CHAIRPERSON MILLER:  Okay.  Thank1

you.  Anything else?  Okay.  Then I would move2

to deny Application No. 17736 of District-3

Properties.com.4

MEMBER WALKER:  Just a second.5

CHAIRPERSON MILLER:  Yeah, go6

ahead.7

MEMBER WALKER:  Second.8

CHAIRPERSON MILLER:  Second.  And9

any further comments?  I have one further10

comment and I'm not sure where I'm going to11

place this in my evaluation, but I do think12

this is an instance where the applicant13

purchased the property knowing that variance14

relief would be required.  And I know that in15

an area variance, that doesn't defeat getting16

relief for an area variance, but I think that17

if an applicant knows that they might need18

variance relief, that they ought to know that19

there is a possibility, too, that it might get20

denied.21

So that's all I wanted to add.22
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Anything else?  Okay.  All those in favor of1

the motion that has been made and seconded,2

say aye.3

ALL:  Aye.4

CHAIRPERSON MILLER:  All those5

opposed?  All those abstaining?  Okay.  Would6

you call the vote, please?7

MR. MOY:  Yes, Madam Chair.  Staff8

would record the vote as 4-0-1 on the motion9

of the Chair, Ms. Miller, to deny the10

application, seconded by Ms. Walker.  Also in11

support of the motion Mr. Dettman and Mr.12

Turnbull.  And we have Mr. Loud not present,13

not voting.  So again, the final vote is 4-0-14

1.15

CHAIRPERSON MILLER:  Thank you.16

MR. MOY:  The next case for17

decision, I believe, Madam Chair is18

Application No. 17783 of Laurence and Andrea19

Gibbons, pursuant to 11 DCMR 3103.2, for a20

variance from the lot area requirements under21

section 401.3, to construct a new one-family22
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detached dwelling in the R-1-B District.  This1

is at premises 4301 16th Street, N.W., Square2

2698, Lot 37.3

On June 24, 2008, the Board4

completed public testimony, closed the record5

and scheduled this decision on July the 1 st.6

The Board requested additional information to7

supplement the record from the applicant.8

That filing was submitted into the record and9

is identified in your case folders as Exhibit10

No. 25, dated June 27th.11

The Board is to act on the merits12

of the variance relief from the lot area13

requirements under section 401.3 and that14

completes the staff's briefing, Madam Chair.15

CHAIRPERSON MILLER:  Thank you,16

Mr. Moy.  I think this was a fairly17

straightforward case, but, you know, at the18

hearing we were informed that plans had been19

revised and the Board indicated that we wanted20

to have the revised plans before us prior to21

our deliberations.  So that's where we are22
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today.1

Would someone like to start the2

deliberation on this?3

MEMBER WALKER:  Madam Chair, the4

lot at issue is at the corner of 16 th and5

Varnum Street, N.W.  It is undeveloped and has6

a lot area of 2,922 square feet, which is7

2,078 square feet or approximately 42 percent8

less than the 5,000 square foot minimum lot9

area required by section 401.3.10

The applicant proposes to11

construct a three story detached single-family12

dwelling that will face Varnum Street and have13

a garage that opens to the rear.  So in order14

for the applicant to obtain a variance from15

the lot area requirements, a three prong test16

must be satisfied.17

First, whether the property has18

some specific uniqueness and here that prong19

is met because of the lot size.  The lot was20

created in 1925 prior to the enactment of the21

1958 Zoning Regulations, which rendered the22
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lot nonconforming in terms of its area.1

The second prong of the variance2

test is whether there is a practical3

difficulty that is unnecessarily burdensome to4

the applicant.  And here that test is met,5

because if the Zoning Regulations were6

strictly applied, then the property would7

remain undeveloped.8

And then the last prong is whether9

the relief can be granted without substantial10

detriment to the public good and without11

impairing the intent of the Zoning Regulations12

and Map.  And there is significant information13

in the record here to establish that this14

prong has met.  Some of the neighboring15

properties are also on lots of nonconforming16

sizes and are improved with structures that17

have similar dimensions.18

The applicant has submitted19

detailed plans and the proposed structure20

would not be incompatible with other dwellings21

in the neighborhood.  This lot is the last22
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undeveloped lot in this square and infill1

development is encouraged by District policy.2

And I'll also point out that we3

received a letter from ANC-4C in support of4

the requested relief, which is at Exhibit 22.5

The ANC voted 6-0 with one abstention to6

support the application.7

At the hearing last week, the8

applicant was requested to submit revised9

plans that reflect the applicant's intention10

to eliminate a patio that was shown facing11

Varnum that was partially in public space.12

And as Mr. Moy mentioned, we received those13

plans at Exhibit 25.14

CHAIRPERSON MILLER:  Did we also15

have any letter from neighbors, the neighbor?16

MEMBER WALKER:  No, Madam Chair.17

The applicant was given an opportunity to18

submit some information addressing the right19

to use the shared driveway located to the east20

of the lot.  That driveway, the applicant21

proposes to use to access the garage of the22
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dwelling that is to the rear of the property.1

At the hearing, you will recall2

that the Office of Planning raised some3

concern about whether the required parking4

spaces would be accessible at all times as5

required by 2117.4.  And so that's why we ask6

-- are giving the opportunity to submit7

perhaps a letter from the neighbor addressing8

their ability to access this driveway.9

The applicant did testify,10

however, that she has a good relationship with11

her neighbor to the east end, that no problems12

regarding driveway access are anticipated.13

CHAIRPERSON MILLER:  Okay.  Yeah,14

and we did note, I think, that the regulations15

allow for shared driveways.  And so we didn't16

require the letter.  And I just wondered if we17

had any letters in support from neighbors, but18

it doesn't sound -- I don't believe that we19

do, but the Office of Planning references that20

the applicant indicated that the neighbor to21

the east doesn't object to the proposal.  And22
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we have no opposition letters.1

And I think there was also2

discussion at the hearing or demonstration by3

the architect.  I think they did a very nice4

job on their side facade, which is on 16 th5

Street, which looks like it could be a front6

facade, but it's really a side facade.  But7

they treated -- it's kind of like -- I mean,8

this is a corner like in contrast to the9

previous case.  You know, that both of these10

facades are very nice and fit in in the11

character of the neighborhood.12

Okay.  Anything else?  Do we have13

a motion?14

MEMBER WALKER:  Yes, Madam Chair.15

I will move approval of Application 17783 for16

a variance from the lot area requirements of17

section 401.3.18

CHAIRPERSON MILLER:  Second.19

Further deliberation?  Okay.  We have a motion20

that has been made and seconded.  All those in21

favor say aye.22
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ALL:  Aye.1

CHAIRPERSON MILLER:  All those2

opposed?  All those abstaining?  And would you3

call the vote, please?4

MR. MOY:  Yes, Madam Chair.  The5

staff would record the vote as 3-0-1.  This is6

on the motion of Ms. Walker to approve the7

application, seconded by Ms. Miller.  Also in8

support of the motion Mr. Dettman and we have9

Mr. Loud, not present and not voting.10

Madam Chair, we also have an11

absentee ballot from Mr. Etherly, who also12

participated on the case, and his absentee13

ballot is to approve the application.  This14

would give a final tally of 4-0-1 in approval15

of the application.16

CHAIRPERSON MILLER:  Thank you.17

MS. MONROE:  Madam Chair, will18

this be a summary order?19

CHAIRPERSON MILLER:  Yes, there is20

no party in opposition.  Thank you.21

MR. MOY:  The next and last case22
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for decision, Madam Chair, is a request for1

modification of approved plans and a waiver of2

the six-month time requirement to Application3

No. 17578 of Hartford Street, LLC, pursuant to4

section 3129 of the Zoning Regulations.5

The original application, Madam6

Chair, is to 11 DCMR 3104.1, which was for a7

special exception to construct a new8

residential development consisting of 16 row9

dwellings under section 353 and 401 in the R-10

5-A District.  This is at premises 270011

Hartford Street, S.E., Square 5727, Lots 14912

through 154.13

On June 4, 2008, the applicant14

filed this request for modification and the15

waiver of the six-month time requirement16

pursuant to section 3129 of the Regulations.17

This is identified in your case folder as18

Exhibit 34.  There are no other filings in19

response to the filing of the applicant, other20

than a filing from the Office of Planning,21

which is their supplemental report, that's22
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exhibited as Exhibit 35.1

With that, I think staff will2

conclude its briefing, Madam Chair.3

CHAIRPERSON MILLER:  Thank you,4

Mr. Moy.  This filing comes in pursuant to our5

regulations set forth at 3129.  And there is6

a preliminary issue here that I think we7

should address first.  And there is a waiver8

request, because 3129.3 requires that any9

request for modification of plans shall be10

filed with the Board not later than six months11

after the date of the final order approving12

the application.13

And the date of the order of14

approving the application in this case was15

April 3, 2007.  And the date of the request is16

June 4, 2008.17

In general, to waive a regulation,18

we look at whether there is good cause and19

whether there is any prejudice to a party.20

And I would suggest that applicant has made21

the case that he didn't learn of the need to22
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seek modification until the zoning review of1

his application, which took place June 2,2

2008, and there is no prejudice to any party3

that has been indicated.4

So I would suggest that we waive5

that.  Is there a consensus to do that?  Okay.6

Okay.  Now, to me this is a fairly procedural7

issue in two respects, I guess.8

First, the applicant has framed9

this as a request for modification of approved10

plans.  However, I don't see any request for11

modification of any plans.  What it appears12

that the applicant is seeking from the Board13

is relief from FAR requirements that the14

applicant originally sought, but the Board15

didn't address in the order.16

Now, we didn't sit on the case,17

though I understand Mr. Etherly has read the18

record.  I mean, he did sit on the case and I19

think he is weighing in on this decision, by20

absentee ballot, absentee vote.21

But in any event, I don't think22
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this is a request for modification.  It almost1

should have been a request for reconsideration2

that the Board didn't address relief that was3

sought or whatever.  In any event so, I would4

recommend that it be dismissed for that5

reason.6

However, I don't believe that7

relief is required at all and I think that I8

would recommend a dismissal order that9

reflects that the applicant can bring to the10

Zoning Administrator.  Basically, when I was11

looking at the dates here, the applicant filed12

for a building permit on May 5, 2008.  And at13

the zoning review of this permit on June 2,14

2008, he was told that he needed relief from15

FAR requirements.16

And I think that that's related to17

the provision 3202.6 that says that18

"Applications for building permits authorized19

by Board orders may be processed in accordance20

with the Zoning Regs in effect on the date the21

orders are promulgated."  And he had a Board22
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order and on the date that the order was1

issued, the Zoning Regs required FAR relief.2

So I'm not sure why the relief3

wasn't granted, but it isn't reflected in the4

order.  However, since the time that the5

applicant filed for the building permit on May6

5, 2008, the Zoning Commission set down the7

case to rezone the site, that obviates the8

need for the FAR relief.9

And that happened May 12, 2008,10

just one week after he went for his zoning11

review.  So at this point, it's my conclusion12

that zoning relief is not required based on13

3202.5(b), which say that "For applications14

for building permits filed after set down, the15

new zoning applies."16

So that it's my understanding if17

he refiles for the building permit now, it's18

after set down and the rezoning does not19

require the FAR relief.  So, therefore, he20

should be able to get his building permit.21

That's the way I see this.  I don't know if22
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you all agree with that analysis or how do you1

see it or do you understand what I'm saying?2

MEMBER DETTMAN:  Madam Chair, I3

have a slightly different reading of4

3202.5(b).  I'm not so sure that it actually5

says that if a set down date has been6

established, the zoning change that's before7

the Zoning Commission that is going to be8

looked at by the Zoning Commission applies.9

The way I read that particular10

provision, 3202.5(b), it says "Any work11

authorized by the permit may be carried to12

completion only in accordance with the Zone13

District classification of the site pursuant14

to the final decision of the Zoning15

Commission."16

So to me, I think I have heard17

3202.5(b) referred to as sort of the set down18

rule where it sort of puts an applicant on19

notice that it's almost, and this is my words,20

sort of proceed at your own risk.  The21

provision goes on to say it also can -- "The22
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work can also be carried out in accordance1

with the most restrictive Zone District2

classification being considered for the site.3

And so I'm not so sure that that4

particular provision says that the zoning5

change that is being looked at applies if an6

application has been filed after the set down7

date has been established.  Nonetheless, I8

think that since this application has a9

previous BZA order, I think that the10

appropriate provision to look at is 3202.6.11

That basically gives the Zoning12

Administrator some flexibility to decide13

whether or not if there has been a change in14

the Zoning Regulations since the BZA order15

promulgated, it gives the Zoning Administrator16

flexibility to decide if he wants to use the17

old regs that were in place when the BZA order18

took effect or to use the new regs that maybe19

were the subject of a text amendment or a map20

amendment.21

So I think that the provision we22
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should be looking at is 3202.6.  And I think1

we have some guidance.  But from the Zoning2

Administrator, from the recent Appletree case,3

in terms of how he interprets 3202.6 and how4

he typically decides what regs he wants to5

use.6

I think in this case, the Zoning7

Administrator is using the regs that were in8

place when the BZA order took effect, which9

would require FAR relief and which is why we10

are seeing this case come back to us.11

CHAIRPERSON MILLER:  My12

understanding, and maybe I'm reading into this13

chronology, was that he was reading 3202.6 to14

apply the regulations in effect at the date15

the orders were promulgated.  But at that16

point, when the applicant had brought -- when17

it filed the building permit, the new zoning18

had not been set down yet.  So he couldn't19

have applied 3202.5(b).20

I think that certainly 3202.6 --21

so you're saying it gives them another choice?22
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MEMBER DETTMAN:  Well, that's1

interesting, because I sort of -- when I went2

to 3202.6, I just sort of assumed that he had3

this choice of old regs versus new regs.  But4

it seems that since there was no set down5

date, there -- which means there is no --6

there has been no change in the Zoning7

Regulations, that the Zoning Administrator is8

almost required to use the regs that were in9

effect at the time the BZA order took effect.10

CHAIRPERSON MILLER:  He was, but11

the problem was the applicant in this case12

filed a week before the set down.13

MEMBER DETTMAN:  Um-hum.14

CHAIRPERSON MILLER:  Now, we are15

beyond the set down.  So now, the Zoning16

Administrator is not required to apply the law17

in effect at the time of the order.18

MEMBER DETTMAN:  I guess in that19

case considering that the building permit20

application was filed on May 5th, essentially,21

a week before set down, wouldn't 3202.5(a)22
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apply?  If the application is filed on or1

before the date of which the Zoning Commission2

makes a decision to hold a hearing,3

essentially set down an amendment, "The4

processing of the application and completion5

of the work shall be governed by 3202.4.  The6

application shall be accompanied by any fee,"7

etcetera.8

3202.4 "May be carried to9

completion pursuant to the provisions of this10

title in effect on the date that the permit is11

issued."12

MS. MONROE:  I just want to13

interject one thing.  3202.5 deals with14

building permits.  It doesn't say anything15

about Board orders.  And 3202.6 deals16

specifically with building permits authorized17

by Board orders, which is what this is.  I18

think I would lean more in favor of 3202.619

applying here. or am I to imply, I think,20

3202.6 would be more definitive in this case21

however you want to apply it.  I think it's22
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the most close to what we have here.1

MEMBER DETTMAN:  At this point,2

Madam Chair, I'm inclined to agree with OAG.3

I think 3202.6, as I stated previously, is the4

governing regulation -- provision.  I think5

that on May 5 th when the building permit6

application was submitted, while there may7

have been knowledge, maybe indirectly, that8

there was a pending -- there was a potential9

for a set down date to be established.10

There was no set down date, which11

tells me that there was no potential zoning12

change.  So the only choice that the Zoning13

Administrator had was to use the regulations14

that were --15

CHAIRPERSON MILLER:  Well, I16

agree.  I'm not disagreeing with you.17

MEMBER DETTMAN:  Right.18

CHAIRPERSON MILLER:  And this19

isn't even an appeal that he erred.  I think20

he did what he had to do.  The question is21

now, I think one option is if the applicant22
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were to refile now, it's after set down and1

the Zoning Administrator could approve the2

building permit or process the building permit3

pursuant to 3202.5(b).4

This case is just a little bit5

odd, because it's not a modification of plans6

per se, you know.  So I think that's the7

difficulty here.  I think it almost could be8

just dismissed for that reason.  I don't think9

that this is what our 3129 contemplates and10

maybe that's why we're struggling with this at11

this point, you know.12

And I'm conjecturing that and I13

don't know all the rules for filing building14

permits, but it appears to me that the15

applicant could refile the building permit.16

There has been a set down now and that the17

Zoning Administrator could process the plans18

in accordance with 3202.5(b).19

MEMBER DETTMAN:  I think I follow20

you now, Madam Chair.  I think that denying21

the application, yes, allows the applicant to22
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submit a new building permit application,1

which then puts you under 3202.5(b).  And then2

the Zoning Administrator again still has that3

flexibility to use the old or new regs and we4

may see this application again.5

CHAIRPERSON MILLER:  Right.  I6

mean, or it may be that, you know, the7

applicant should have requested -- it's too --8

I mean, it's late, you know.  But if something9

wasn't in the order, then they should have,10

you know, requested relief earlier.  But I do11

think because of this provision that it would12

make sense for the Zoning Administrator to13

process it in accordance with the new zoning,14

particularly since Office of Planning, I mean,15

is in support of this as well.16

And I think that what we can do is17

issue a dismissal order reflecting our views18

on this that, you know, so it's not just the19

applicant going for refiling.  There will be20

some guidance to the Zoning Administrator.21

MEMBER WALKER:  I agree, Madam22
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Chair, and I think that may prevent the1

situation that Mr. Dettman just referenced of2

the case coming back to us if the Zoning3

Administrator exercises his discretion in a4

different way.5

CHAIRPERSON MILLER:  Okay.  I6

think that would make sense, because I was7

think that okay, even if the applicant came8

back to the Board, because this isn't a9

modification of plans, but there is no relief10

now for FAR.  So it would be difficult for the11

applicant to come back to the Board to ask for12

relief from FAR when there is no requirement13

now, you know.14

So okay.  I think that our order15

can dismiss, because it's not a modification16

of plans, but also can reflect that no relief17

would be required from FAR.  So now you could18

take both orders, the previous order and this19

order to the Zoning Administrator and I think20

that -- I think the regulations allow it to be21

processed under the new zoning.22
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MS. MONROE:  Madam Chair, I just1

want to say.2

CHAIRPERSON MILLER:  Um-hum.3

MS. MONROE:  I think you are4

right.  I think that if -- no, I mean, if it5

were dismissed, because it isn't really a6

modification plan, which it isn't I don't7

think, it would be -- a new application could8

be filed and I think the ZA, at that point,9

could even go on to 3202.6, because there is10

a Board order involved.11

So and -- but he still has the12

option and I think if you give guidance in13

your dismissal order, that your preferred14

choice would be the new zoning, then that's15

what he would follow.  I think that's the way16

it would fall out.17

CHAIRPERSON MILLER:  Okay.  Yeah,18

this is a very odd case, because it's not like19

the relief was denied before.  It just wasn't20

reflected in the order and now it's not21

required.  So okay.22
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MEMBER DETTMAN:  I'm in favor of1

the denial based on because there is no2

modification.  The plans aren't changing.  To3

address the idea that in our new order we can4

tell the -- sort of tell the Zoning5

Administrator what our preference is, I'm not6

in favor of doing that.  I think 3202.67

ultimately is the guiding provision, even if8

we were to deny it based on because there is9

no modification.10

To say that we don't think that11

FAR relief is required any more because of12

this text amendment that's yet to be changed.13

I mean, the Zoning Commission, when they14

finally do get to the set down, they can15

ultimately decide that they are not going to16

change the regulations whatsoever and then the17

Zoning Administrator then has to kick it back18

to us if he determines that FAR relief is19

necessary.20

So us to make the statement to the21

Zoning Administrator that we don't think FAR22
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relief is necessary any more, in advance of1

the text amendment actually being voted on or2

being changed, I think that's a little3

presumptuous on the Board's behalf.4

CHAIRPERSON MILLER:  I meant it in5

a strictly legal sense.  The way I understand6

that provision (b) is that that's the law that7

we apply at the time, what's been set down is8

that not correct?9

MS. MONROE:  Well, what Mr.10

Dettman is saying is if you read it, it's not11

whatever is set down.  It's the final decision12

of the Zoning Commission.  So in other words,13

if it was R-5-A, they set it down to be R-3,14

they still have to have a hearing and do the15

text amendment and the map amendment and16

everything else and the final order will say17

either it's going to stay R-5-A or it's going18

to be R-3.19

But until we know that, we don't20

know whether this relief is needed, because21

they may not -- for some reason the Zoning22
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Commission may decide not to change it.  They1

may leave it an R-5-A until what I think Mr.2

Dettman is saying is saying that we don't --3

we're referring to the fact that no relief4

will be needed in the future isn't really5

true, because we don't know, because it might6

stay R-5-A.7

Because the language says "With8

the Zone District classification of the site9

pursuant to the final decision of the Zoning10

Commission, not pursuant to the set down."11

The set down just puts you on notice that it's12

probably going to change to R-3, but until it13

actually changes with the final order, you14

don't really know.  That's -- so there's an15

interim period there.16

CHAIRPERSON MILLER:  Okay.  Well,17

that's different.  So if that's the case, why18

would the Zoning Administrator then apply the19

laws set forth in the set down?20

MS. MONROE:  Well, he -- what I21

think 3202.6 is, it gives him the option to do22
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one or the other. In other words, he would be1

stuck with that "set down provision," but2

3202.6 says you don't have to.  You can use3

whatever it was when the Board issued.4

In other words, if this were a5

scenario where the order were issued two years6

ago and it was changed yesterday, he could7

still use the two years ago under that,8

because it gives an option.  That's all.9

CHAIRPERSON MILLER:  Okay.  So the10

law hasn't been changed yet.11

MS. MONROE:  That actually is12

correct.  I mean, but it is taken as --13

CHAIRPERSON MILLER:  I mean, I14

thought we were supposed to apply that in the15

interim, but that's not the case.16

MS. MONROE:  Well, you know, I17

guess traditionally, that's what is done is18

it's called the set down rule.  When something19

is set down, it's assumed that the new zoning20

is going to apply, but that's not what the21

language actually says.22
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It says "the final decision of the1

Zoning Commission" until the final decision is2

there, you don't really know what it's going3

to be.  But one could assume that if they set4

it down, they are probably going to do it.5

But technically, you don't know.6

CHAIRPERSON MILLER:  Okay.  I7

mean, the way I'm hearing it now is that we8

don't apply, that regulation doesn't mean that9

they are processed in accordance with what has10

been set down until that becomes approved.  So11

if this applicant were to go back now, you12

wouldn't apply the new zoning yet.  So --13

MEMBER DETTMAN:  Just to sort of14

add to this.  It's more in the area of sort of15

background information that these provisions,16

3202, the vesting rule, they sort of date back17

to 1986/87 in Zoning Order 503 and 516, which18

basically lays out the intent of why the19

Zoning Commission put these provisions in20

place.21

It was when the 1980s22
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Comprehensive Plan was put in place, that sort1

of suggested that all these zoning changes2

should happen.  And I assume that a lot of3

applicants starting filing with the Board in4

order to get under the proposed text5

amendments that were going to be forthcoming.6

And so just reading from Zoning7

Order 516 where the Zoning Commission sort of8

articulates why they are doing this.  It says9

that "Inherent in those vesting provisions in10

the old vesting provisions was a substantial11

risk that a developer knowing that the Zoning12

Commission had scheduled a hearing to consider13

an amendment of the Zoning District14

classification of a site could abrogate or15

significantly abridge the effectiveness of the16

proposed amendment.17

And so they basically put18

3202.5(b) in place to sort of put them on19

notice that you are able to apply for this20

building permit, but you can proceed, but21

you're going to have to proceed pursuant to22
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the final decision of the Zoning Commission.1

CHAIRPERSON MILLER:  But what's2

that mean in this case, because, you know, if3

I read it literally, it says that the4

application may be processed and any work5

authorizing the permit may be carried to6

completion in accordance with the Zone7

District classification of the site pursuant8

to the final decision of the Zoning Commission9

at the proceeding, okay, or in accordance with10

the most restrictive Zone District11

classification being considered for the site.12

But does that not mean that it13

cannot proceed in accordance with what the14

Zoning Commission has set down?  I think15

that's the key question.16

MEMBER DETTMAN:  My answer to that17

question would be no, because we don't know18

what the Zoning Commission is going to do.  If19

they vote in favor of the text amendment, then20

the applicant would be safe proceeding, based21

on what they are taking up.  But if for some22
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reason, as Ms. Monroe said, the Zoning1

Commission votes to deny the text amendment,2

the zoning -- the existing zoning remains.3

And according to the existing zoning, when the4

-- what was in effect when the BZA ruled, they5

would need FAR.6

CHAIRPERSON MILLER:  Okay.  So7

basically, the choice here, is I think that8

does sound correct.  So I mean, it does make9

sense, so they can either wait for the10

rezoning to take effect whenever that is and11

then it would be matter-of-right, correct?12

They don't need FAR at that point when it13

becomes, when the regulation becomes law.14

And I think that, you know, (b) is15

consistent with that.16

MEMBER DETTMAN:  Yes.17

CHAIRPERSON MILLER:  Now, if they18

needed relief, if they wanted relief earlier,19

which seems to be the reason why they are20

probably here, now that we have sorted that21

out, I think the question is, you know, can we22
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consider this under this provision or not?1

MEMBER DETTMAN:  I think if they2

wait for the text amendment to take effect for3

the Zoning Commission to make their final4

decision, 3202.6 governs and the Zoning5

Administrator now has the decision on whether6

or not he wants to use the regs in place when7

the BZA order promulgated or any changes that8

have happened thus far.  It's still his9

choice.10

This is not entirely dissimilar as11

from the Appletree case.  It's -- they filed12

a building permit application.  Those text13

amendments had already taken effect.  And the14

Zoning Administrator in doing his analysis15

decided that under 3202.6, he was going to use16

the old regs.  So if we sort of fast forward17

this in that they wait for the text amendments18

to take effect, and then they submit for a19

building permit application, the Zoning20

Administrator is still going to have the21

decision, the option of using the old regs or22
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the new regs.1

CHAIRPERSON MILLER:  There is one2

other phrase in this (b) provision.  It talks3

about the processing of the building permit,4

you know, in accordance with the final5

decision of the Zoning Commission in the6

proceeding or in accordance with the most7

restrictive Zone District classification being8

considered for the site.9

And I guess, you know, I might ask10

OAG this, I don't know, unless a Board Member11

has an answer.  But do we know what is meant12

by the --13

MS. MONROE:  Look at (c).  Just14

look at the next paragraph.15

CHAIRPERSON MILLER:  "Being16

considered for the site."17

MS. MONROE:  "For purposes of18

paragraph (b) of the section, the phrase 'Zone19

District classification' being considered for20

the site shall include any Zone District21

classification.  The Zoning Commission has22
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decided to note it's reduction, which is the1

set down, which here would be R-3 and the Zone2

District classification has an effect on the3

date the application is filed," which is here4

R-5-A.5

I mean, it answers your question6

exactly.7

CHAIRPERSON MILLER:  Thank you.8

MS. MONROE:  So it's either R-5-A9

or it's R-3.  It's kind of up to the ZA.  We10

assume -- I think part of the problem here11

and, you know, in all deference, you're right,12

99 percent of the time when something is set13

down, it occurs.  But it's the 1 percent which14

is why this is phrased the way it is, it says15

the final decision, because really until get16

the final decision, you don't know.17

But really, I mean, it's highly18

unlikely they would set down a zone change19

from R-5-A to R-3 and then not go through with20

it, but they might not and that's why it's21

written that way.  That's why, generally22
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speaking, everybody off the top of their head1

says oh, once it's set down, it's changed, you2

know, because probably it will be highly3

likely, but we just don't know and that's why4

this is phrased very exactly saying just the5

final decision is what counts.  So that's the6

problem that we're in here.7

CHAIRPERSON MILLER:  Yeah.  I8

mean, it's a shame, because the merits seem so9

clear in this case.  You know, Office of10

Planning doesn't have any concern about the11

FAR.  And you know, again, we weren't on the12

case.  It looks somewhat like oversight.  I13

read the record.  I didn't understand why the14

FAR was not addressed.15

Even the applicant said that16

something like when they changed from 18 to17

16, it might not have been included again, but18

I saw it, I think, even in one of the19

exhibits, 22 or something, where they have20

their analysis of how they were not in21

compliance and that included variance relief22
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for FAR.1

But so I guess we are now at the,2

what I see as, main issue then, which we kind3

of went over pretty quickly, because I thought4

they had relief any way, but, you know,5

whether we can consider a modification of the6

order that is not a modification of plans.7

Okay.  Modification of plans is8

3129 and really it does go to plans.  I think9

when there is an issue with an order, that's10

made in the form of reconsideration and that11

has to be filed very quickly after the final12

decision.  So it is just unfortunate, but it13

looks to me, unless someone has another view14

on this, that they probably lost their right15

to get that reconsidered by not filing within16

the time prescribed under 3126.17

Okay.  Others?18

MS. MONROE:  Madam Chair, you can19

waive the time.  I mean, if you so desire.20

I'm not telling you to do that, but I don't21

think you can lose the right to reconsider if22
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you feel you want to waive the time, that's1

all.  I'm not sure it's reconsideration.  I'm2

not sure what I would phrase this, because it3

was never considered.  You know what I'm4

saying?5

I mean, it doesn't look like -- I6

didn't read the whole -- all of the old7

record, but it doesn't look like the Board8

ever considered variance relief for FAR, so it9

would be, essentially, a new consideration,10

unless in the record it has already been11

addressed.  I don't know.12

MEMBER DETTMAN:  I agree with OAG13

in that we can waive 3129.3.  But I did read14

the record.  The transcript, the decision15

transcript as well as, you know, the filings.16

And Exhibit 22, I'll agree is a little bit17

inconsistent in that on the front page they18

say the revised site plan only requires relief19

under the special exception clause 353 in20

paragraphs 2117.8, 2117.9.21

And if you look at a previous22
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filing, their original filing, they included1

FAR.  So they explicitly on the first page2

take out FAR.  Page I, they say "The applicant3

is requesting special exception 353, driveways4

2117.9," but a little but further down they5

say "recommendation of relief," they have FAR6

in there.7

But that's almost -- that's8

exactly written as the original application9

showed up.  In their amended application,10

which is attached to Exhibit 22, they only say11

special exception 353, variance 2117.9.  So I12

mean, I think there are a lot of indications13

in Exhibit 22 that they withdrew their FAR14

relief request.15

DCOP in their report, their16

amended application was filed on February 9th.17

DCOP's report was filed in March.  And OP18

never takes up FAR either.19

CHAIRPERSON MILLER:  Okay.  Well,20

I'm looking back at the request that's before21

us for modification of approved plans and the22
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applicant states that he didn't request FAR1

relief, even though his computation sheets2

continue to indicate such need.3

So I have a real concern in a4

request for modification of plans that is not5

modifying plans to then address this kind of6

relief that wasn't requested originally.  I7

think that's going well beyond certainly a8

request for modification of plans. 9

You know, so even though, you10

know, this is what we have to do sometimes11

even though the merits, I believe, it's for12

affordable housing and I would like to see it13

get going.  You know, but basically we have to14

apply the regulations.15

So I think we're back to square16

one that it doesn't meet the requirements for17

a request for modification of approved plans18

pursuant to 3129, because no plans are being19

modified.20

We're just going to take a quick21

break and look over the regulations one more22
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time before we finally decide this, as this is1

a little bit trickier than I thought.  So2

anyway, so we will do that and be back.3

(Whereupon, the Public Meeting was4

recessed at 12:52 p.m. to reconvene at 1:505

p.m. this same day.)6
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A-F-T-E-R-N-O-O-N S-E-S-S-I-O-N1

1:50 p.m.2

CHAIRPERSON MILLER:  We're back on3

the agenda and -- I mean, we're back on the4

record.  And I want to say that we're in the5

last case of our deliberations for the morning6

meeting, even though it's 1:50.  So for those7

of you who are here for the afternoon8

hearings, we probably won't begin those before9

3:00.10

In any event, in case you want to11

leave and come back, except there is one case12

on the agenda, which is requesting a13

postponement.  And so because that's a14

preliminary matter and we can take care of15

that fairly quickly, we will probably do that16

at the end of this meeting.  That's case17

17789.  So the other two cases on the agenda18

won't begin earlier than 3:00.19

Okay.  Now, back to the morning20

agenda.  We took a break on Case No. 1757821

that we are dealing with to take a careful22
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look at the regulations and the documents that1

were submitted in conjunction with the request2

for modification.3

And in that meeting, we noticed4

that there is, in fact, an attached plan that5

appears to be modified.  And so that, in fact,6

we may be looking at a request for7

modification of plans, even though I think8

most of us, and certainly me really, I was9

under the impression that the plans were the10

same and only the relief being requested was11

different.12

So what I want to do is I13

understand the applicant is here?  Yes, okay.14

I would like to ask you to come forward, so15

that you have an opportunity to make sure that16

we are actually aware and understand the17

request for modification.18

It appears that the plans have19

changed and that has affected the FAR.  So I20

guess I would like you to address that, if21

that's true, how the FAR is affected, how the22
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plans have changed.  And actually, basically,1

make sure we do have an understanding of the2

relief that you are seeking.3

And could you introduce yourself4

for the record to being with?  Thanks.5

MR. MITCHELL:  My name is Melvin6

L. Mitchell.  I live at 413 Van Buren Street,7

N.W., Washington, D.C. and I'm -- in addition8

to being a licensed architect, I'm also the9

managing general partner of the applicant,10

Hartford, LLC.11

With that in mind, to the best of12

my knowledge and recollection, when we13

originally filed this case, I guess it's going14

on two years ago now, we were quite clear that15

we needed relief in everything.  We had an 1816

unit, 18 homes layout.  And after considerable17

work and consultation and back and forth18

sessions with the Office of Planning, the19

concept was changed substantially and we wound20

up with a 16 homes project and we went forward21

with that.22
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Now, at that time, we were1

operating under the best of our information2

and belief that we had a site that was of a3

certain size.  Something on the order of about4

35,000 square feet.  The basic plan, unit plan5

or homes, the footprint was essentially the6

same.  At that point in time when we reduced7

from 18 homes to 16 homes, given what the8

assumptions were about the lot size, we9

thought that with the subdivision all of our10

lots were meeting FAR requirements.11

Subsequently, we found out that12

during the process of filing for permits and13

getting our final plats and subdivision plats,14

subdivision layouts, we found out that we15

really only owned 32,000 square feet and some16

change.  That 3,000 square feet did affect and17

impact the FAR on, I believe, 7 of our 1618

lots.  16 newly created lots.19

And it dropped below ranging from20

minimal like very, very little to maybe as21

much as, in all cases, a couple hundred of22
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feet.  So with all of that, well, let me say1

there was an interim period in which when we2

concluded and got the BZA order, we didn't or3

at least I didn't, I have to take the blame,4

notice that it wasn't granting us relief in5

all respects.6

And I believe that you were7

correct in something you said earlier that8

there were inconsistencies.  We seem to have9

been all over the map in terms of do you need10

all of the relief or don't you.  You know, at11

one point we do, another point maybe we don't.12

And I'm sure that may have added to it, even13

though, you know, the new computation showed14

that we did.15

The reason why there was a year16

gap between asking for this is when we came17

out of BZA with your order, at that point, we18

were still in negotiations with the D.C.19

Department of Housing for the site that was20

not concluded.  And then, of course, there was21

a change in administration.  So something that22
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we had anticipated would have been concluded1

in a month or less stretched into 9 or 102

months.3

And until that was concluded, of4

course, the financing couldn't be put in place5

and concluded.  So when that finally was6

concluded, that's when we then proceeded to do7

all of the final engineering and apply for8

building permits.  Now, it was my assumption9

upon applying for building permits that the10

Zoning Administrator's people over there, that11

that would be a pretty routine matter of going12

through and checking, because I thought we had13

done quite a bit of extensive zoning work with14

the BZA and OP, OPM.15

I thought -- I was under the16

impression that it would be pretty routine.17

The zoning technicians in going through seemed18

to be moving right along and at some point19

they concluded that well, wait a minute, you20

are slightly over in your FAR in some of these21

new lots you have created.  But this order22
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didn't explicitly ask for that.1

So you are dead in the water.2

You're going to have to go back and make3

arrangements.  And that's what essentially4

brought me here.  I came over there and spoke5

to people here, Richard Nero, one of our6

former students, and he instructed me that7

there was no administrative remedy.  You are8

going to have to do essentially do what I did,9

apply for relief, plan modification.  That10

that was the only logical way to do this, the11

only way available.12

So that's basically what brought13

me here.  And I certainly having gotten here14

at 9:30 and I assumed that I would be leaving15

with -- in fact, you seemed to have been on16

your way to a rather routine -- well, this --17

I'm not even sure why it's here.18

There is just so much at stake19

here.  I mean, this is -- what seems to be20

happening now is, you know, everything that21

could go wrong and that could cause the most22
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damage seems to be about to happen here.  And1

I'm -- I just can't begin to tell you how2

distressed I am.  Everything is in the balance3

here.4

That's what I would want to make5

you aware of and, of course, take any6

questions that you might have.7

CHAIRPERSON MILLER:  Did the8

Zoning Administrator give you any kind of a9

letter saying you needed relief or it was just10

conversation?11

MR. MITCHELL:  No.  It never12

reached -- when you -- now, when you say the13

Zoning Administrator, I assume you are14

speaking for his technicians?  Because it15

never reached that level.  This was strictly16

one of his young planning technicians.  And17

she concluded and that was how we got to this18

point.19

She finally picked the project up20

and started the zoning analysis in which I21

thought, you know, should go pretty quickly.22



101

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433

And after about a week of playing with it, she1

called to say well, some of these lots you are2

over FAR on.  And I said well, why is that a3

problem?  I mean, the project, essentially,4

was approved by the Board of Zoning5

Administration with the concurrence of the6

Office of Planning and the ANC and nobody has7

-- you know, what's the problem?8

I just never in my wildest dreams,9

you know, thought that it would be a situation10

that could come down to this.  But she said11

no, sorry, I can't -- speaking on behalf of12

the Zoning Administrator, she told me, I can't13

approve this, because it could come back upon14

him and, you know, quite damaging.  You're15

going to have to go back to the Board.16

But in terms of a letter, no, that17

never reached that level.18

CHAIRPERSON MILLER:  Okay.  No,19

it's good to hear what you have to say.  As20

you could see, we were having a legal21

discussion before just about the regulations,22
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trying to see if this was something that was1

a minor modification and could just be treated2

as such.  But it's just more complicated and3

it's unfortunate that when you went before the4

Board before, you didn't get all of the relief5

that you needed.6

So for whatever reason, the Board7

never ruled on your FAR relief.  So that's why8

you were sent back here.  I think what we were9

discussing is that there seemed to be two10

options.  And I just want to clarify with you,11

you know, one is that there is going to be, it12

appears, a change in the rezoning, which would13

not require the FAR relief.14

MR. MITCHELL:  May I speak to15

that?16

CHAIRPERSON MILLER:  Yes, because17

I think -- yes, go ahead, that's what I want.18

MR. MITCHELL:  Well, as I19

understand it, the change will be to R-3.20

Now, R-3, the last I looked, were 20 foot21

wide, minimum 20 foot wide lots with 2,00022



103

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 (202) 234-4433

square foot area with no FAR.  I think I know1

the code fairly well.2

That would not help me.  My lots3

from the very beginning have always -- well,4

not -- I shouldn't say from the very5

beginning.  Let's just say from my second,6

from my revised plan after our initial 18 unit7

layout when we went to 16 units, our lots were8

always something on the order of 16 feet 89

inches to 17 feet wide.10

CHAIRPERSON MILLER:  Okay.  I11

just --12

MR. MITCHELL:  And they ranged in13

area from a high of 2,400 square feet to what14

turned out to be, at one point we thought,15

1,800 square feet, which, you know, would have16

helped on the FAR, but what turned out to be17

1,600 square feet.  So with all that in mind,18

it would appear to me as though if I went19

back, if I were to go attempt to file for20

permits under the R-3 matter-of-right, I'm21

going to be told but you don't -- but you need22
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lot area and lot width relief.1

CHAIRPERSON MILLER:  Okay.  That's2

what I wanted to clarify.  So then we were at3

the next option, which is probably the right4

one.  You need to get relief from this Board5

with respect to the FAR noncompliance.  It's6

not a simple motion for modification because7

the Board before never granted you the relief8

on FAR.  But we think that it can be9

entertained under a motion for modification,10

because you are modifying the plans, not in11

too great a way, I don't believe.12

MR. MITCHELL:  No.13

CHAIRPERSON MILLER:  But you'll14

adjust that.  Okay.  That were approved by the15

Board.16

MR. MITCHELL:  Right.17

CHAIRPERSON MILLER:  So other18

Board Members may have some other questions.19

But basically, we would need to make a finding20

with respect to the R-5-A then, because FAR21

compliance would be required.  So in a motion22
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for modification what we would need to do is1

set a concise hearing just on the FAR issue,2

this is what we think how we want to proceed.3

And any parties in the case would4

need to be notified and have an opportunity to5

participate in that hearing.  And the ANC is6

automatically a party.  And we would look at7

putting you on the calendar as expeditiously8

as possible and that would be in September.9

MR. MITCHELL:  Whew.10

CHAIRPERSON MILLER:  Because the11

Board recess is in August.  I mean, you can12

address that if that's, you know.13

MR. MITCHELL:  Well, we were about14

to, we thought, pull permits and that I was15

going to go and do that and that we would be16

concluding or closing with DHCD and with our17

lenders and that we were going to be in the18

ground in August.  So that's what we thought.19

Not to mention that you, of20

course, understand when this project started21

and where we are now and the sea change that's22
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taking place around the whole issue of sales1

housing, lenders getting very skittish about,2

you know, can this actually sell and it's just3

a lot of issues that are in play.4

CHAIRPERSON MILLER:  Well, let me5

ask you this.  Did you indicate anywhere that6

you have the support of the ANC?7

MR. MITCHELL:  Oh, of course, in8

the original application.  They -- we9

submitted a letter.10

CHAIRPERSON MILLER:  In the11

modification?  Do you have it?12

MR. MITCHELL:  In the mod, oh, I--13

well, what I -- I went back to the ANC and met14

with the ANC Chair and his position was what15

are you talking about?  You know, we want this16

project to happen.17

CHAIRPERSON MILLER:  Okay.18

Actually, I --19

MR. MITCHELL:  We thought you --20

CHAIRPERSON MILLER:  Yeah.21

MR. MITCHELL:  -- were going to be22
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in the ground by now.  So it wasn't about them1

wanting to look at plans and see if they --2

they weren't interested in those kind of3

details.  I've never been in a court of law as4

a felon waiting to hear my fate, but I must5

tell you watching you all come through that6

door and all of the stories about well, if7

they look at you, they're going to convict or8

if they don't, this has been quite a morning.9

CHAIRPERSON MILLER:  Well, I have10

to tell you, we're working very hard to11

actually try to accommodate you, because I12

understand that this is, you know, a good13

project and has affordable housing.  But we14

have to -- and we're trying to find the right15

mechanism --16

MR. MITCHELL:  I understand that.17

CHAIRPERSON MILLER:  -- that's18

legal, that's the appropriate way to go.19

MR. MITCHELL:  Understood.20

CHAIRPERSON MILLER:  So were there21

any other parties in this case, other than the22
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ANC?1

MR. MITCHELL:  OP.2

CHAIRPERSON MILLER:  OP and they3

are on board.4

MR. MITCHELL:  Right.5

CHAIRPERSON MILLER:  So I'm6

thinking -- I'm going to look at our calendar7

again to see perhaps, since time is of the8

essence, if we can hold it earlier provided9

the ANC doesn't object, you know.  Since you10

don't expect them to and you indicate that11

they want this to be done expeditiously.12

MR. MITCHELL:  Yeah, they13

absolutely would not object.14

CHAIRPERSON MILLER:  Okay.  How15

about July 22nd?16

MR. MITCHELL:  Okay.  So what17

exactly happens on July 22nd, if I may ask?18

CHAIRPERSON MILLER:  Okay.  You19

didn't -- it's very similar, I anticipate.20

You had a hearing before the Board before.21

MR. MITCHELL:  Full blown.22
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CHAIRPERSON MILLER:  Full blown.1

MR. MITCHELL:  The whole nine2

yards.3

CHAIRPERSON MILLER:  Okay.  4

MR. MITCHELL:  Right.5

CHAIRPERSON MILLER:  For variance6

relief, okay, and various aspects.  So what I7

would anticipate is certainly you would8

identify what's different about your plan,9

it's modification from before.  Okay?  So this10

is how it's different.  And specifically, you11

need the FAR relief, so identify for us how12

it's not in compliance with the FAR.  And then13

address the three prong test, which is14

addressed in your earlier proceedings.  You15

know, the exceptional condition, the practical16

difficulty in complying with the regulations17

and no substantial detriment.18

So it's basically very similar to19

what was in your papers before.  And talk to20

Office of Planning.  Because what needs to21

happen is that there just needs to be an22
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evidentiary hearing on the record where we see1

what the problem is and, you know, why you2

need the variance and then rule on it.3

MR. MITCHELL:  Right.4

CHAIRPERSON MILLER:  And then that5

will be it.  I just want to double check the6

regulations while we're here.  So you would7

look at 3129, which is the motion for8

modification, because you have modified the9

plans.10

MR. MITCHELL:  Right.11

CHAIRPERSON MILLER:  And then you12

would look at your variance analysis,13

basically.  And you would serve -- now, let's14

talk about that date.  What you should do is15

you should serve a prehearing statement that16

puts in writing your case, you know, your17

request for modification and why you meet the18

variance test.19

And then you should serve that on20

Office of Planning, the Board and the ANC.21

MR. MITCHELL:  And when you say22
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serve?1

CHAIRPERSON MILLER:  Serve, give2

them a copy.3

MR. MITCHELL:  I can do that.4

CHAIRPERSON MILLER:  Yes.5

MR. MITCHELL:  I don't -- you're6

not driving me in the arms of an attorney.  I7

can -- this is --8

CHAIRPERSON MILLER:  You do it.9

Yeah, yeah, you just make sure they have a10

copy.11

MR. MITCHELL:  Okay.  12

CHAIRPERSON MILLER:  So we all13

have a copy.  I don't know how many copies14

does the Board need?  Do we need 20?  What is15

the rules?  Less than that?  I mean, I'm going16

to defer to staff on this.17

MR. MOY:  Strict rules are 2018

copies.19

MR. MITCHELL:  Okay.  So 2020

copies, basically, of a letter just setting21

forth everything that we are, basically,22
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talking about.  And so far as the test, again,1

in looking at the OP's reading and their2

concurrence or I should say making the case3

that we met the test for the plan that we came4

up with, do you all recall that, that they did5

say that?6

CHAIRPERSON MILLER:  Okay.  Are7

you talking about in the earlier proceeding or8

in their --9

MR. MITCHELL:  Yes.10

CHAIRPERSON MILLER:  -- most11

recent?12

MR. MITCHELL:  No, in the earlier13

proceeding.14

CHAIRPERSON MILLER:  Earlier15

proceeding?16

MR. MITCHELL:  Right.  So nothing17

fundamentally has changed.18

MS. MONROE:  Can I ask you a19

question?20

MR. MITCHELL:  Of course.21

MS. MONROE:  In earlier22
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proceeding, did OP address FAR though, FAR1

relief or did they just -- they approved your2

whole plan in total, but I don't think, as I3

recall --4

MR. MITCHELL:  Oh, no. 5

MS. MONROE:  -- from the report,6

they didn't address FAR.  That's what we are7

after now.  We just need you to address why8

you need and should get and be granted a, you9

know, FAR variance for the particular lots10

that need it.11

MR. MITCHELL:  Okay.  12

MS. MONROE:  That's it.13

MR. MITCHELL:  All right.14

MS. MONROE:  And that whatever you15

choose to, you know, supply the --16

MR. MITCHELL:  Yeah.17

MS. MONROE:  -- Board with, it18

should be sent to the ANC --19

MR. MITCHELL:  Okay.  20

MS. MONROE:  -- and any other21

parties.22
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MR. MITCHELL:  Okay.  1

MS. MONROE:  And then you will2

have an opportunity to come in and speak to3

that.4

MR. MITCHELL:  Right.5

MS. MONROE:  And explain and bring6

in graphics or whatever you decide.7

MR. MITCHELL:  Yes, definitely.8

MS. MONROE:  Because the FAR is9

the issue and we're trying to figure out10

whether or not it should be granted --11

MR. MITCHELL:  Right.12

MS. MONROE:  -- specifically.13

MR. MITCHELL:  Right.14

MS. MONROE:  Whatever happened in15

the other case --16

MR. MITCHELL:  Um-hum.17

MS. MONROE:  -- is, --18

MR. MITCHELL:  Okay.  19

MS. MONROE:  -- I'm going to say,20

irrelevant.21

MR. MITCHELL:  Okay.  22
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MS. MONROE:  But it's not crucial1

to this.  This is a part of the case that2

wasn't really addressed.3

MR. MITCHELL:  Right.4

MS. MONROE:  Although, I will say5

that whatever is in the record in the other6

case will be carried forward.  So if it was7

already addressed, you could certainly refer8

to it.9

MR. MITCHELL:  I would.10

MS. MONROE:  Okay?11

MR. MITCHELL:  Right, right.  See,12

I take it that the notion of FAR having been13

addressed or met on average across the set --14

the 16 lots is not something that --15

MS. MONROE:  It's -- I don't want16

to, you know, give legal advice, but generally17

speaking, you have to meet the FAR for each18

lot.19

MR. MITCHELL:  Okay.  All right.20

MS. MONROE:  Okay.  So that --21

and, you know, you can look at the regs --22
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MR. MITCHELL:  All right.  Okay.1

MS. MONROE:  -- in -- I'm not2

sure, what zone is this?  Can you --3

MR. MITCHELL:  R-5-A.4

MS. MONROE:  Look in the 400, in5

the 4th chapter there and it sets forth all6

the requirements per lot.7

MR. MITCHELL:  Yeah, right.8

MS. MONROE:  And you'll see it.9

MR. MITCHELL:  Right.  Okay.10

Okay.  11

CHAIRPERSON MILLER:  I think,12

yeah, looking back on the other documents, it13

just would be helpful for you for, you know,14

style.  But basically, you did get variance15

relief for other things, but just not for16

this.  So it's the same three prong test.17

MR. MITCHELL:  Right.18

CHAIRPERSON MILLER:  It's like if19

the topography is very unusual and it affects-20

- you know, just show us how --21

MR. MITCHELL:  All of that.22
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CHAIRPERSON MILLER:  -- why you1

can't meet the FAR.  Is it because of the2

topography?  Well, what about it, you know.3

And it's not that complicated.  And then the4

Office of Planning has already said there5

wouldn't be any detriment to the public good.6

MR. MITCHELL:  Right.7

CHAIRPERSON MILLER:  So it isn't8

too complicated, but it just needs to be done.9

MR. MITCHELL:  Okay.  10

CHAIRPERSON MILLER:  Yeah.11

MR. MITCHELL:  All right.  Okay.12

CHAIRPERSON MILLER:  Office of13

Planning should be of assistance to you, also,14

if you have any questions.  Now, we just need15

to set a deadline for when that document will16

be given to everybody, okay?  So today is July17

1st, and we're talking about July 22nd, so, Mr.18

Moy, do you think the previous Thursday or19

what date would you suggest?20

MR. MOY:  The rules, Madam Chair,21

is that --22
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CHAIRPERSON MILLER:  14 days.1

MR. MOY:  -- after a filing from2

the applicant, there's 10 days for parties to3

comment, if they have any.4

CHAIRPERSON MILLER:  Um-hum.5

MR. MOY:  That would take us up,6

I'm working backwards from the 22nd --7

CHAIRPERSON MILLER:  Okay.8

MR. MOY:  -- for the Board.  Let's9

say providing parties the opportunity to10

respond, let's say the date before, by the11

21st, which is real slim, then that means the12

applicant should file with OZ and the parties13

by July the 11th.14

MR. MITCHELL:  Okay, or before.15

MR. MOY:  Or before, correct.16

MR. MITCHELL:  Okay.  Okay.  In17

addition to the letter, would I need to file18

the graphics or is that something that I would19

bring in and walk you through?  What are you20

shaking your head there?21

MR. MOY:  Yes, yes, if that's part22
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of the submission.1

MR. MITCHELL:  Right.2

MR. MOY:  Then yes.3

MR. MITCHELL:  File it.4

MR. MOY:  If that's part of your5

package.6

MR. MITCHELL:  Okay.  7

MS. MONROE:  Anything that you8

rely on has to be in the record.9

MR. MITCHELL:  Okay.  10

MS. MONROE:  So in other words, if11

you bring a graphic that's large, it has to be12

reduced and put into the record, just so you13

know.14

MR. MITCHELL:  Yes, right.15

MS. MONROE:  You can bring16

anything you want, but it all has to be put in17

the record.18

MR. MITCHELL:  Well, but, I guess19

my question was does it need to be with the20

letter, the filing letter?  Okay, okay.21

MR. MOY:  Yes, yes, anything that22
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you file with the office --1

MR. MITCHELL:  Okay.  Okay.  2

MR. MOY:  -- is also the same3

material that is served on the parties.4

MR. MITCHELL:  Okay.5

CHAIRPERSON MILLER:  So to be6

clear and then feel free to ask us any7

questions, also, but what you are modifying,8

how the plans are different, we need to know9

that.  Even if they are different even in ways10

that don't affect the FAR, just be able to11

point out to us you are requesting a12

modification of plans, because the other plans13

were approved.  Now, you are changing them.14

Okay?15

MR. MITCHELL:  Well, here again,16

I'm not modifying the plans per se.  I'm17

simply addressing the issue that I didn't ask18

for FAR relief, because I didn't -- we didn't19

realize that we needed it.20

MS. MONROE:  But what --21

MEMBER DETTMAN:  I think though22
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that if you compare the site plan that you1

submit to the Board --2

MR. MITCHELL:  Site plan, yeah,3

that, yeah --4

MEMBER DETTMAN:  -- it's part of5

the plans.6

MR. MITCHELL:  Okay.  If you say--7

MEMBER DETTMAN:  So if the8

boundary of your plan changed, that would be9

considered a --10

MR. MITCHELL:  Right.11

MEMBER DETTMAN:  -- change.12

MR. MITCHELL:  That part, that's13

where, okay.  All right.  Yes, certainly, we14

would address it that way.15

CHAIRPERSON MILLER:  That's good,16

because that's what gets you in the door.17

MR. MITCHELL:  Thank you.  Thank18

you.19

CHAIRPERSON MILLER:  Okay.  And20

then the variance test for the FAR relief.21

MR. MITCHELL:  Okay.  22
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CHAIRPERSON MILLER:  And I guess1

is that different, the FAR, now than before?2

MR. MITCHELL:  Is the FAR3

different?  4

CHAIRPERSON MILLER:  Well, you can5

address it if it is, let us know.6

MR. MITCHELL:  Well, when you say7

different?8

CHAIRPERSON MILLER:  Well, you9

said that you are seeking -- you know you10

needed the FAR relief that you didn't get11

before, but would it have been the same12

relief?13

MR. MITCHELL:  I'm pretty sure it14

would.15

CHAIRPERSON MILLER:  Well, okay.16

MR. MITCHELL:  In other words, the17

size, the ratio of site to footprint and area18

of building and all of that, well, we're still19

basically dealing with the same unit type, a20

1900 square foot garage townhouse, that has21

always been the intent.  It's just a question22
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of how wide it was going to be and how long it1

was going to be.2

And then, of course, the question3

of the site, rather it was a 35,000 square4

foot site to be subdivided into 16 lots or5

32,000 square foot site to be subdivided into6

16 lots.7

CHAIRPERSON MILLER:  Okay.  8

MR. MITCHELL:  And of course, that9

will impact FAR.  If some of the sites -- you10

know, if that additional 3,000 square feet has11

been taken out of some of the lots, that's12

going to cause me to need the relief.13

CHAIRPERSON MILLER:  Okay.  So you14

have got it, I think.15

MR. MITCHELL:  Okay.  16

CHAIRPERSON MILLER:  I'm just17

curious, do you know what happened before?18

How it just fell through the cracks?19

MR. MITCHELL:  How what fell20

through?21

CHAIRPERSON MILLER:  The FAR22
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relief.1

MR. MITCHELL:  FAR relief?2

CHAIRPERSON MILLER:  I mean, it3

was in your computations in front of the --4

MR. MITCHELL:  Yeah, yeah, I think5

possibly some over-exuberance in wanting to6

show look do this, we're not asking for much,7

you know.  I mean, I really can't think of any8

reason other than that.  And my not catching9

it, because I had, you know, several people10

working with me on it and I think when it all11

comes down to it, I'm throwing myself on the12

mercy of the court, I think we just missed13

somewhere in between submission one and14

submission two and this, we just missed that15

issue.16

I think we were under the17

impression that somehow the BZA was granting18

you relief for everything you needed in order19

to do this plan, which we have approved.20

CHAIRPERSON MILLER:  Okay.  Well,21

okay, hopefully we can tie up all the loose22
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ends now.1

MR. MITCHELL:  All right.2

CHAIRPERSON MILLER:  And all3

right.  So if you have any questions later,4

you know, I would refer you to Office of5

Planning or else Mr. Moy and the Office of6

Zoning.7

MR. MITCHELL:  Okay.  8

CHAIRPERSON MILLER:  Here.9

MR. MITCHELL:  Okay.  10

CHAIRPERSON MILLER:  So we will11

see you in a few weeks.12

MR. MITCHELL:  Do I communicate13

this to building department people who are14

sitting on my plans or how --15

CHAIRPERSON MILLER:  You're not16

required to by us.  You are not required to.17

MR. MITCHELL:  Because that's the18

other thing, if I might -- I might want to add19

to the record, it seems to me it would be20

relatively simple matter of when something is21

done here and you issue an order, that all of22
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that could be reduced to electronics and1

submitted to the Zoning Administrator.2

Because it took us quite a while3

to get them to focus on what exactly is it4

that you want us to look at?  In fact, they5

required -- well, not required, but they6

suggested it would speed up matters for them7

if I came over here and copied the record and8

brought it to them of what all went -- you9

know, of what all happened in terms of the10

order, the case and what they were looking at.11

So it just seems to me that we're12

not all talking to each other in the language13

that's -- and with the tools that are14

available to us now.15

CHAIRPERSON MILLER:  Well, I do16

know the people are looking at the process to17

try to make things work better.18

MR. MITCHELL:  Right.19

CHAIRPERSON MILLER:  Especially20

with respect to interagency communication --21

MR. MITCHELL:  Right.22
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CHAIRPERSON MILLER:  -- and stuff.1

But as far as your specific question goes,2

it's Office of Planning, us and there would be3

Mr. Moy or Ms. Bailey.4

MR. MITCHELL:  Right.5

CHAIRPERSON MILLER:  And the ANC.6

And the ANC should have gotten your other7

request if they haven't, which I think they8

did.9

MR. MITCHELL:  Right.10

CHAIRPERSON MILLER:  Okay.  11

MR. MITCHELL:  Absolutely.12

CHAIRPERSON MILLER:  Good.  All13

right.  Well, thank you very much.14

MR. MITCHELL:  Okay.  Thank you, I15

think.  Thank you.  I'm supposed to leave one16

of these cards with her or is that --17

CHAIRPERSON MILLER:  Yes, uh-huh.18

MR. MITCHELL:  -- the procedure?19

CHAIRPERSON MILLER:  Ms. Bailey,20

does that complete the items on the morning21

meeting agenda?22
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MS. BAILEY:  It does, Madam Chair.1

CHAIRPERSON MILLER:  Okay.  I2

would just like to ask if the parties are3

there from 17789?  Yes, okay.  Since that is4

just a preliminary matter in that case, I5

think the Board would like to deal with that6

kind of expeditiously before we break.  So for7

the record, it is a case in the afternoon8

Public Hearing, but I'm not going to go9

through the whole reading of the rules and10

procedures at this time.11

Do you want to call that case for12

us, please?13

MS. BAILEY:  Sure.  Application14

17789 of Walgreen Eastern Company, Inc., et15

al, and others, pursuant to 11 DCMR 3103.2,16

for a variance from the off-street parking17

requirements under subsection 2101.1, for a18

new drugstore in the C-3-A District at19

premises 4225 Connecticut Avenue, N.W., Square20

2051, Lot 7.21

CHAIRPERSON MILLER:  Okay.  I just22
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wanted to get the file.  Would you introduce1

yourself for the record, please?2

MS. RODDY:  Hi, my name is3

Christine Roddy.  I'm with Pillsbury Winthrop4

Shaw Pittman.5

CHAIRPERSON MILLER:  Okay.  And6

you are seeking a continuance or postponement7

of the hearing.  Is that correct?8

MS. RODDY:  That's correct.9

CHAIRPERSON MILLER:  Okay.  Did10

you have a date in mind or an approximate date11

that you would like to continue it to?  Like12

how much time you want?13

MS. RODDY:  If there is14

availability in September, we would appreciate15

that, but I know the calendar is full, so16

really I think we're looking for the next17

earliest availability.18

CHAIRPERSON MILLER:  Okay.  And19

can you just give us an idea of what is20

happening?21

MS. RODDY:  We met with the Office22
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of Planning, as well as the ANC, and both had1

comments that we are trying to address.  And2

so we're trying to revise the site plan to3

address both of those groups' comments and we4

just haven't been able to do it by today's5

date.6

CHAIRPERSON MILLER:  Have you any7

idea if this is going to be a long hearing or8

short?  I mean, some of it depends on how much9

you work out, I guess.10

MS. RODDY:  Exactly.11

CHAIRPERSON MILLER:  Okay.  Okay.12

October 28, is that okay?  Good.  Afternoon.13

Okay.14

MS. RODDY:  Thank you.15

CHAIRPERSON MILLER:  You're16

welcome.17

MS. BAILEY:  Madam Chair, I'm18

sorry, I missed that date, please.19

CHAIRPERSON MILLER:  October 28th.20

MS. BAILEY:  Okay.  Thank you.21

CHAIRPERSON MILLER:  Okay.  The22
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Board has been conducting a meeting since this1

morning and we just took a preliminary matter,2

because we knew that would be quick.  So we're3

going to take an hour break, at this point,4

and should come back for the afternoon hearing5

around 3:30.6

(Whereupon, the Public Meeting was7

concluded at 2:31 p.m.)8
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